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Ottawa, Canada, 1976 


Dear Persons: 


The Person Papers are a means to an end. They are intended to bring some of the issues where 
inequality is still rampant to as wide a readership as possible. Many of these issues are little 
understood either because of their complexity or because they touch on rapidly changing 
societal values. The Person Papers deal with only a few of many crucial areas of discrimination. 
They are based on more detailed research which is freely available from the ACSW. 

Over the years equality has never been a hand-out: change has only come as the result of 
concerted effort and pressure. All of us must take part in making equality a reality. These issues 
affect all our lives. It’s up to us to speak out. 

The title of this series — The Person Papers — is a reference to the 1929 decision made by the 
Privy Council of England ruling that women were persons. The judgement of the Privy Council 
revised the Canadian Supreme Court decision and made women eligible for appointment to the 


Senate. 


ADVISORY COUNCIL ON THE STATUS OF WOMEN 
63 Sparks Street — Box 1541, Station B, Ottawa, Canada K1P 5R5 


The Advisory Council on the Status of Women 
The ACSW is a federal organisation whose mandate is both to 
advise the government of the actions it deems necessary to improve 
the position of women and to inform the public about matters of 
interest and concern to women. 


The ACSW is independent but it communicates its recommenda- 
tions to the government through the minister of Health and Welfare, 
who is responsible for the status of women. 


The Person Paper Series: 
Matrimonial Property 

Rape and Sexual Assault 

Fringe Benefits 

Birth Planning 

The Price of Maternity 

Taxational Untangled 

Health Hazards at Work 

The Family in the New Society 


The Person Papers were written and 
produced by Donelan Productions, Ottawa. 


Cover Photograph by Edith Dalschen. 
Illustrations by Madeleine Beaudry. 
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1. INTRODUCTION 


The times have changed. The conditions which made it impossible for women to approach 
marriage as legal partners and economic equals have all but gone thanks to scientific and 
technological innovation. 


This paper takes a look at Canada’s marital property laws and practices and highlights the 
inequities in the hope of laying the foundations of true equality in marriage. For the ACSW 
believes that marriage can and should be the fundamental group unit of the society within 


which men and women can develop to their fullest potential and through which our society 
can be strengthened. 


In examining the present basis of marital property laws two distinct themes are considered. 
Firstly the very concepts on which the laws are based must be understood. These con- 
cepts — such as the inferior nature and necessarily dependent status of women — cer- 
tainly predate Canadian society by thousands of years, but they are found to be the as- 
sumptions on which our present laws are based. A second set of problems stems from the 
decision to make marital law a provincial matter. As will be seen in this brochure the 


diversity of laws and practices that may result as provinces enact marital property reforms 
could result in chaos. 


The ACSW is calling for drastic and fundamental changes in Canadian laws and practices, 
and a new approach is outlined. The council realizes that such changes will alter re- 
lationships between men and women and will have far reaching social implications. But in 
the interests of true equality these changes must be made. 


The present system is self perpetuating. Laws and practices which deny women access to 
money and property in marriage also deny them the power to enforce the right changes. 


2. WHAT IS MARITAL peapcnes 


With the wedding bells still ringing in 
their ears, how many newlyweds turn first 
to page one of their account book to 
begin life’s reckoning? And, as the years 
go by, who really wants to count the cost 
and keep a record of every item of ex- 
penditure? It tends to take the romance 
away. 


It might be considered an anomaly of our society that while we are conditioned to the indi- 
vidual acquisition of money and goods, the conventional wisdom would have us believe that 
in marriage all is to be shared. 


A look at our marital property laws confirms this massive deception. 


How does the law define marital property? 

For the purposes of the law there are two kinds of marital property: 

i) Immovables or Real Property — that is land, real estate including farm buildings, farmland, 
houses, etc. 

ii) Movables or Personal Property —that is home furnishings, cars, bank deposits, stocks 
and bonds, securities and insurance. 

Broadly speaking these are considered separately by the law both during marriage and if 
separation occurs, but the way they are dealt with varies from one province to another and 
very complex ways of dividing property have been devised. The five possible Property 
Regimes are described in this paper. It is most important to have a grasp of them all because 
future changes may involve some aspects of each one. 


How many couples anticipate separation? 


Many couples will never face the agony of separation, of dividing up their assets and 
sharing their debts. Again, many will never become aware of the unfair basis of our marital 
property laws for it usually takes a crisis or a need to appeal to the courts to bring these 


matters to the light. 


But it is precisely because couples do not and should not want to anticipate separation that 
incomplete records are kept. Thus when the time of separation comes the tangible evidence 
which the court needs for an equitable settlement is not available. Naturally, it is the non 
wage-earning spouse who stands to lose most. The infamous 1970 case of Murdoch -vs- 
Murdoch described in this paper brought this to public attention. 


What are women’s rights to marital property? 

Whichever marital property regime is practiced at present actua/ women’s rights are pre- 
cious few in every province. To fully understand why this is so, it is not sufficient to study 
the /aws for it is in the court decisions that women are losing out. 

Bed and board 

A wife does have the right to live in the matrimonial home even if it is in her husband’s 
name. Sometimes women have found that after separation the home has been sold under 
their feet; they then have the right to appeal. 

The Omnibus Bill (Bill C-16) passed in June 1976 amended the section of the criminal 
code which had made it mandatory for a husband to maintain his wife. Now, in line with the 
concept of marriage as an equal partnership, both spouses are required by this law to pro- 
vide mutual support to each other. But it should be noted here that wives who are by mutual 
agreement or by necessity dependent on their husbands have recourse for basic support 
only to the wives and children’s maintenance acts. 


Bed with others 
If he commits adultery, it doesn’t usually affect his financial assets. 


If she commits adultery, woe betide her in the eyes of the law. All rights to bed, board and 
bequest can thereby be lost. 


It doesn’t seem fair. 


3. MURDOCH -vs- MURDOCH: 


Love’s Lesson Learned through Love’s Labour Lost 


Once upon a time, in a land of verdant pastures in the 
West of Canada, a young couple pledged their love in 
legal marriage. Neither owned property and so they began 
their working lives together as hired hands on a farm. 
Oddly enough, the monthly paycheque was made out to 
the male spouse..... 


First Oversight: She had no evidence of her work. 


Soon they had saved enough to buy their own farm, but as 
the money was in the name of the male spouse, so natu- 
rally was the farm..... 


Second Oversight: She had no proof of her share in the 
farm property. 

Later they bought a second farm with the help of money 
from the female spouse’s father..... 

Third Oversight: It appears that the male spouse only had 
a partnership with her father. She thought she was a 
partner too..... 

Still later her father died and they bought a third farm with 
money received from her mother. 


Fourth Oversight: There was no proof that this money 
went into farmland. He later claimed that it had been a 
loan and had been returned. 


After all this land was acquired the male spouse used to 
be away for five months each year. So the female spouse 
worked the farms. She roped the steers, branded the cat- 
tle, ploughed and cultivated the land. In fact, she ran a 
dude ranch -— from six in the morning until ten at night. 


Fifth Oversight: She wasn’t paid for her labour in any 
way. 

Thirty years later, she left her husband in fear after he had 
inflicted severe physical violence on her. Naturally, when 
she filed for separation, she expected to receive half of 
their property..... 

She got: 

From her husband — a broken neck in a cervical collar, a 
black eye and a broken arm..... 

From the Supreme Court of Canada — a majority decision 
by 5 to 4 that her husband should give her $200.00 a 
month (of her money) back for the rest of her life..... 


Let the moral of the Irene Murdoch Case be a lesson to all young lovers. 


In a flurry of romance they agreed to be wed, 
In the midst of arrangements, the “I do’s” were said. 


She felt so secure with her life in his hands, 
Never counting the cost she obeyed his commands. 


When their marriage broke down she appealed to the State, 
With no mean sieight-of-hand the judge sealed her fate. 
And now she’s alone with her meagre state pension, 

Which amounts to so little we daren’t give it mention. 


4. THE MANAGEMENT OF MARRIAGE 


The ACSW believes that marriage can and should be an equal partnership. While the coun- 
cil is calling for changes in the law which will make this possible, many changes can be 
made in the management of marriage by individual couples. 


At present, most women are not taught or conditioned to approach marriage as something 
that should be ‘“‘managed’’. Thus, as potential economic partners, they are at a distinct dis- 
advantage. Statistics Canada has no way of measuring the number of marriages that 
founder on the rocks of resentment which this /ack of equal partnership engenders. 


Just as in any business partnership, the terms and conditions should 
be agreed at the outset and drawn up in a contract. For only then can 
present and future security be ensured. And only then can the con- 
fidence and peace of mind that go with a well-managed economic 
: ; Manniage Corteok 
partnership be true of marriage. Contract de manioae 


The ways of managing this partnership are as many and varied as 

are marriages. A suitable formula has to be worked out for each one, but it must include 
consideration of assets at the time of marriage, which partner is to work for money and how 
home responsibilities are to be divided. 


Only when marriage is a true partnership of legal 
equals will it deserve to be the fundamental group 
unit of the economy. 


MARRIAGE : A PARTNER SHIP 
OF EQUALS 


5. MATRIMONIAL PROPERTY REGIMES 


Definition 

A regime is a legal system of marital property. At present, there are two different regimes in 
Canada: Partnership of Acquests in Quebec, and Separation of Property in all the other 
provinces. 


Matrimonial property is entirely under provincial jurisdiction and some provinces have 
made laws governing movement from one regime to another. In recent years, many prov- 
inces have set up Law Reform Commissions to propose changes in these regimes but it is 
beyond the scope of this paper to detail all the recommendations and areas of conflict. The 
ACSW discussion paper, Background Notes on Matrimonial Property Rights, has full details as 
well as a reference list of relevant reports and papers. The ACSW believes that change is 
urgently needed, but also foresees the confusion that could result from a great diversity of 
regimes from one province to another. 


The five most common matrimonial property regimes are summarized below. 


The Five Matrimonial Property Regimes 


1. Separation of Property 

(All provinces except Quebec) 
Description: All property and money acquired during marriage remains the property of the 
spouse who originally acquired it. Ownership is determined by who paid for the asset. 
Division: lf both parties are owners then the property is divided between them, with the following 
exceptions: 
i) Regulation 
The spouses can agree to regulate their respective interests in the property regardless of who 
paid for it. 
ii) Titles 
If the husband paid but the title is in the wife’s name, it may be declared a gift and therefore be 
liable to gift taxes. But if the wife purchased the property in the name of her husband, the courts 
usually assume that he is merely holding it in trust for her. 


2. Partnership of Acquests or Deferred Sharing 
(Quebec since 1970) 


Description: All property is shared based on three assumptions: 
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i) Marriage is a partnership with economic as well as sexual implications and therefore implies 
equal sharing of all the benefits. 


ii) The wife's contribution in labour is recognized even if she makes no direct financial 
contribution. 


iii) Spouses have a free hand in managing their property except for large gifts. 
Division: 
i) Private property is retained. 


ii) Spouses can accept or reject their share of the assets, but cannot evade the debts of the 
partnership. : 


iii) There are various proposals for deferred sharing of assets or debts. In essence, the total 
financial product of the marriage is calculated and shared equally between the spouses. 
iv) The rights of the wife are equal and are not therefore left to the discretion of the courts. 


3. Community of Property 


Description: There are three types of property under this regime — husband’s, wife’s, and 
community or jointly-owned. There is a tacit recognition of marriage as a co-operative venture, 
although male managed. There are a number of variations: 


i) Full community in which all property owned at the time of marriage and all acquired 
afterwards is considered communal. 


ii) Only movables and acquests are communal. Immovables owned at the time of marriage 
remain the property of the original spouse. 

iii) Only property acquired after marriage is communal, and often gifts are also excluded. 
In most of these three systems, there can be separated designated property as well. 


Management of the Property: Historically the husband does this, although sometimes the wife’s 
consent is required for large transactions. 


4, Judicial Discretion 

Description: The court has the power under this regime to reallocate property regardless of who 
paid for it or how the title is held. The court is required to leave the spouses in the financial 
position they would have been in if there had been no dissolution of the marriage. It is 
empowered to take the merits of each case into consideration and flexibility of this regime 
brings out the spirit rather than the letter of the law, which is advantageous. 


5. Common Ownership of Specific Assets 


Description: This is a variation of community of property (above). Each spouse is entitled toa 
portion of the home and contents and everything else is kept separate. 
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6. COMMON-LAW RELATIONSHIPS 


MARY GOT MITCH 
BUT ROSIE GOT RICH 


TS 


What is a Common-Law Spouse? 


Common-law relationships occur in two ways: 
i) The choice of the couple not to have a legal marriage ceremony, 


ii) The inability of the couple to marry legally as one or both are still married to a third 
party. 


Is living common-law legal? 


At present, the law contains no definition of common-law spouse or common-law marriage. 
However, the long-standing tolerance of society towards common-law marriages is 
reflected in the courts. If the couple has lived together for some time and can give evidence 
of having maintained each other and if there has been public representation of their 
marriage, Court decisions will frequently accord quasi-legal status to them. 


Which laws and regulations are affected? 


Most of the Acts out of which the injustices arise are concerned with retirement and pen- 


sion benefits to the surviving spouse. But, the majority of common-law spouses is not aware 
of their predicament until their spouse is deceased. 


4 


How may the courts proceed? 


If the court chooses to afford quasi-legal status to common-law couples, the definition of 
spouse or husband or wife may be extended to include the common-law variant. The court 
may also deem a common-law spouse to be legally married and may even deem the legal 
spouse to be pre-deceased for purposes of the act in question. Again, it must be stressed 
that this obviously fictitious procedure allows for a great range of discretion. 


13 


7. THE ACSW POSITION ON THE RIGHTS 
OF MEN AND WOMEN IN MARRIAGE 


des 


Archaic Laws and Practices must go 


The ACSW concludes that current Canadian laws and practices in this area deny women 
the basic human rights which are supposedly guaranteed by these documents. In effect, 
women are denied their freedom of choice and right to ownership and partnership during a 
marriage, and equal financial security upon separation. These laws and practices are based 
on the historically preserved notions of the inferior nature and necessarily dependent 
status of women. They date back to medieval times when a woman was in fact an item of 
marital property to be purchased from her father for a ‘bride price’, whose value was less- 
ened if she had been “‘used” and who was confined to a chastity belt for safekeeping. 


Stark as this reality may seem, this is still the situation today. For as long as the home- 
making work of women is not compensated, her services are in fact being freely acquired. 
As long as her resultant lack of financial contribution strips her of her right to ownership 
and partnership, she is in fact being raped. And, as long as the double standard on adultery 
exists whereby she is liable to lose everything by her unfaithfulness, she might as well be 
wearing the chastity belt. 


What is to be done? 


The ACSW demands legislation which will reflect a completely new view of society. While 
recognizing the drastic nature of its demands, the council believes unequivocally that a 
better society will result from these changes. For, only through true equality and free part- 


nership can the basic societal unit of women, men and their dependents survive for the bet- 
terment of mankind. 
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What are the new concepts of society? 


The ACSW is taking the leadership in outlining the concepts in the hope that the 
federal Law Reform Commission and provincial authorities and commissions will 
enact the appropriate legislation: 


1) The concept of marriage as an economic and social partnership of equals. 


2) The concept of the family as the fundamental group unit of the economy. 


3) The recognition of unpaid work within the family as being as vital to this funda- 
mental unit and to society as paid work performed outside the family. 


4) The right of the partners during the marriage to an equal, ongoing share of both 
present and future security. 


5) The right to an ongoing split of pensions and superannuation credits and tax- 
free retirement savings plans. 


6) The responsibility of marriage partners to support each other with services and/ 
or finances to reflect the concept of marriage as an interdependent partnership of 
shared responsibilities. 

7) During the marriage, the right to the protection of assets from undue alienation. 
8) If dissolution should occur, the right of the marriage partners to an equal share 
of the assets accumulated during the marriage. 
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For further information on topics discussed in THE PERSON PAPERS send for the free ACSW 
research papers from The Advisory Council on the Status of Women, Box 1541, Station B, 63 


Sparks Street, Ottawa K1P 5R5. 


Matrimonial Property 
“Background Notes on Matrimonial Property 
Rights”, by Marcia H. Rioux (December 1974) 


“Notes on Selected Federal Statutes Recognizing 
Common-law Relationships”, by Henri Major (July 
1975) 

“A Definition of Equity in Marriage’, ACSW policy 
paper (May 1976) 


Rape and Sexual Assault 


“The Web of the Law: A Study of Sexual Offences in 
the Canadian Criminal Code”, by Marcia H. Rioux 
(September 1975) 


“When Myths Masquerade as Reality: A Study of 
Rape”, by Marcia Rioux (April 1975) 
“Rationalisation of Sexual Offences in the Criminal 


Code: ACSW Recommendations”, (September 
1976) 

Fringe Benefits 

“Sex Discrimination in Fringe Benefits”, 


by Marianne Bossen (February 1975) 


Birth Planning 

“Notes on the Law of Birth Planning in Canada”, by 
Henri Major (August 1975) 

“Abortion in Canada: Background Notes on the 
proposed amendments to the Criminal Code”, by 
Louise Dulude (November 1975) 

“Background Notes on Family Planning, and Con- 
ception and Birth Control”, by Mary Pearson (March 
1975) 


The Price of Maternity 


“Maternity Leave and Benefits”, by Elsie Robindaine- 
Saumure (February 1976) 
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“Maternity Leave, Benefits and Related Issues: 
ACSW Recommendations”, (September 1976) 


Taxation Untangled 


“Women and the Personal Income Tax System” by 
Louise Dulude (May 1976) 


Health Hazards at Work 


“Occupational Health Hazards of Women: An Over- 
view”, by Anne George (January 1977) 


The Family in the New Society 


“New Directions for Public Policy: A Position Paper 
on the One-parent Family”, by S. June Menzies 
(April 1976) 

“Study Paper on Divorce”, by Marcia H. Rioux (June 
1976) 


“Divorce Law Reform: ACSW Recommendations”, 
(September 1976) 


Of Related Interest 


“Women in the Public Service: An analysis of 
Employment Statistics 1972-1974", by Monica 
Townson (September 1975) 


“A Review of Appointments within the Power of the 
Federal Government to Boards, Commissions, 
Councils, Committees and Corporations’, by 
Marcia H. Rioux and Mary Pearson (December 
1975) 

“Notes on the Family Court”, by Henri Major (June 
1974) 


“Background Notes on Areas of Federal and Provin- 
cial Jurisdiction in Relation to Family Law”, by Henri 
Major (August 1974) 
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